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EDITORIAL NOTES 


THE REAPER, DEATH, has cut a pretty wide swath in the ranks of the New 
Jersey Bar the past year. Those of most note, perhaps, were Judge Cut- 
ler, John W. Hardin, William H. Morrow, Charles N. Codding, Guy 
Minton, Adrian Riker, Abner Kalish, ex-Congressman McEwan, former 
Senator Rabe, Joseph E. Stricker, Horace Stetson, Ephraim Cutter, and, 
at the very end of the year, ex-Judge Davis; but there were others of local 
note, extremely useful in their way. The places of some of those men- 
tioned will be difficult to fill, but it is to be hoped that not a few of the 
many who have been admitted to the Bar during the year 1926 may prove 
worthy successors to those who practiced law for the love of it, and not 
solely for the money to come out of it. 





The Supreme Court of this State did well to emphasize the law that 
automobilists cannot carelessly run over infants in the street on the too 
prevalent idea that they must look out for themselves to the same extent 
as an adult. The case of Eastmond v. Wachstein, decided Nov. 19 last, 
reiterated what had previously been held, that an infant crossing a street 
is not required, as a matter of law, to exercise the same degree of care 
to avoid injury as is required of adults under similar circumstances ; that 
it is under no duty to apprehend that an automobile is coming at such high 
rate of speed that it would reach him before he crossed. A child is not 
a man, and must be treated in all things as a child. To claim that a child 
is guilty of contributory negligence when struck by an automobile the de- 
fendant must show that fact; the burden of proof is on him. 





Perhaps there is no reason why a jury of all women might not be 
called in some civil cases, but we doubt if it means any special swiftness 
or justice in the verdict to be rendered. In a Circuit Court case in At- 
lantic county last month it is said such a jury was called, and rendered a 
verdict in an automobile accident. Why it was composed only of women 
we have not learned. Perhaps one of these days busy men can be left in 
their places of employment while all juries are to be composed of women, 
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and perhaps, also, they will not object. If the women like it and the men 
don’t, is not that a good reason? 





Former Secretary of State in the Roosevelt Cabinet, Elihu Root, 
has long been considered the typical safe and sound statesman of America. 
Both in brain and heart he stands now and has long stood far above the 
many mediocre so-called statesmen of this country. In receiving the 
Wilson medal and prize of $25,000 for his part in establishing the World 
Court he took pains to say in few words what, we think, the finer and 
truer American sentiment is toward that Court and the World League. 
He did not mince matters when he said, among other things, this: 


“For these years the League in the political field and the Court in the 
judicial field have been rendering the best service in the cause of peace 
known to the history of civilization, incomparably the best. We, the 
great peace-loving people, what have we done to help in this wonderful 
new work? No sympathy, no moral support, no brotherhood? Our 
executive department has done the best it could, for governments can do 
but little. It is the people, the power of the people behind the government 
that means everything. We have allowed insensate prejudice, camou- 
flaged but futile phrases to appear, but falsely appear, to represent the 
true heart of the American people, with all their idealism, with their 
breadth of human sympathy, with their strong desire that our country 
should do its share for peace and happiness and noble life in all the 
world. Are the qualities which saved the soul of a nation worth that 
wealth and prosperity? But these qualities do not long survive disuse. 
The repercussions of our domestic strife seem to have prevented the ef- 
fectiveness of our noblest impulses. These, my friends, are some of the 
evils visited upon us by a hateful and contentious spirit, from which may 
the good Lord deliver us!” 


We do not know how soon or how distant may be the day when the 
United States Senate will be composed of statesmen sharing the views 
of Mr. Root, but sooner or later it must come, for our position of aloof- 
ness, now so marked and so unfortunate, has called down upon us the 
scorn of the world and it cannot endure forever. 





CONSTITUTIONAL ZONING WITHOUT CONSTITUTIONAL 
«AMENDMENTS 


In two previous papers it has been pointed out that the proposition 
to validate the taking of private property for public use without com- 
pensation by constitutional amendment was likely to fail of its purpose. 

Fundamentally the objection to those provisions of zoning ordinances 
which have been set aside by the Courts is that the attempted taking is 
dishonest. To seize private property for public use without compensation 
is as morally wrong as it is legally indefensible. “It is now settled, beyond 
question, that, under a Constitution like that of this State, the Legisla- 
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men : ture cannot grant the property of one man to another, either with or 
without compensation. The only power it has is that called the power of 
eminent domain, vested, by necessity, in the sovereign legislative power of 


oot, all governments. This is the power of taking private property for public 
‘ica. use, whenever the necessities of the government require it. . . . . Tak- 
the ing the property of one man and giving it to another, is not making a 
the law, or rule of action; it is not legislation, it is simply robbery.” Coster 
orld v. Tide Water Co., 18 N. J. E. 54-62, affirmed 18 N. J. E. 518. 
and “The protection of private property in the Fifth Amendment pre- 
gue. supposes that it is wanted for the public use, but provides that it shall not 
be taken for such use without compensation. A similar assumption is 
the made in the decisions upon the Fourteenth Amendment. When this 
“ace ‘f seemingly absolute protection is found to be qualified by the police power, 
the @ the natural tendency of human nature is to extend the qualification more 
aon ; and more until at last private property disappears. But that cannot be 
ur ha 
do accomplished under the Constitution of the United States. The general 
rent rule at least is that while property may be regulated to a certain extent, 
\ou- ; if regulation goes too far it will be recognized as a taking. . . . . We 
the are in danger of forgetting that a strong public desire to improve the 
vo public condition is not enough to warrant achieving the desire by a shorter 
the cut than the constitutional way of paying for the change.” Pa. Coal Co. 
that v. Mahon, 260 U. S. 393; 43 Sup. Ct. Rep. 158 (1922). 
use. . Excluding from consideration those limitations upon the use of prop- 
ef- erty which properly come within the scope of the police power and may 
= be enforced through building codes, health, police, and fire department 
y regulations, traffic acts, actions for public nuisances and the like, it is my 
1 purpose, in this paper, to point out a way to honestly secure those de- 
the aq sirable features of zoning not within the scope of the police power, but 
as 2 impressed with a public use, through the application of the right of emi- 
of - Pe nent domain. 
the # It is to the right of eminent domain that we must look for relief, for 
" an examination of the numerous zoning cases already decided discloses 
the fact that occasions for the successful application of the police power 
in the solution of zoning problems are not only relatively few, but are 
relatively unimportant. In Bauer v. Paterson, IV Adv. Rep. 561, a re- 
ion fusal to permit the erection of a service station within 200 feet of a 
ym- church was sustained. In Portnoff v. Bigelow (Newark), IV Miscl. 539, 
>, a refusal to permit the erection of a public garage in a closely built resi- 
Ices dence section was sustained. In Long v. Scott (East Orange), IV Miscl. 
x is : 587, a refusal to permit the erection of a gasoline station in a residential 
‘ion ‘ district was sustained. 
ond But such decisions may be counted on one’s fingers, and do not be- 


gin to reach the heart of the problem. There are scores of decisions di- 
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recting the issuance of writs of mandamus compelling the granting ot 
building permits because the proposed restriction was not within the 
police power, from which the following may be cited as recent and il- 
luminating examples: 

Garages—State v. Garner (Wittkop v. Bloomfield), IV Miscl. 234; 
and Cahill v. Hague (Jersey City), IV Miscl. 254, citing Ignaciunas v. 
Risley, 99 N. J. L. 380. 

Set-back—Michel v. South Orange, IV Miscl. 302. 

Height, Area covered, and Set-back—Rudnevitz v. Bigelow (New- 
ark), IV Miscl. 480. 

Stores—Harrison Imp. Co. v. East Orange, IV Miscl. 179, citing 
Ignaciunas v. Risley. 

Apartment House—Juliano Const. Co. v. Newark, IV Miscl. 182, 
citing Ignaciunas v. Risley. 

Stores and Apartments—Rudnevitz v. Dowling (Orange), IV Miscl. 
483, citing Ignaciunas v. Risley. 

Stores, Apartments, and Set-backs—Franklin Realty and Mort. Co. 
v. South Orange, IV Miscl. 109, affirmed Per Curiam IV Adv. Rep. 1860. 

Stores, Apartments, Set-back and Lack of Fire Protection—Eaton 
v. South Orange, III Miscl. 956, affirmed Per Curiam IV Adv. Rep. 1859. 

On the other hand it appears from an analysis of the defenses inter- 
posed by municipalities, in zoning cases, that the public benefits to flow 
from the proposed restrictions are, generally, such as have their origin in 
a public use, and public uses fall exclusively within the scope of the 
right of eminent domain. 

What is a “public use” will vary with time and circumstance, and is 
not susceptible of exact definition or limitation, but in Albright v. Sussex 
L. & P. Co., 71 N. J. L. 303, the Court of Errors and Appeals quotes the 
following, from Cooley’s Const. Lim. 553, with approval: 

“The reason of the case and the settled practice of free governments 
must be our guides in determining what is, or is not, to be regarded as a 
public use, and that only can be considered such when the government is 
supplying its own needs, or is furnishing facilities for its citizens in re- 
gard to those matters of public necessity, convenience or welfare which, 
on account of their peculiar Character, and the difficulty of making pro- 
vision for them otherwise, it is alike proper, useful, and needful for the 
government to provide.” 

Whether the end sought to be attained by the taking is a public use 
is a question to be determined by the Courts, although it is said there is 
a presumption in favor of a use declared by the Legislature to be public, 
and “it is not limited to the actual use and occupation of the property by 
the State; for private property is taken in many instances when the State, 
in its sovereign capacity, does not and cannot occupy it.” Where “the 
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Legislature have thought proper in their wisdom, to exercise the right of 
eminent domain, for an object which they deem of public use and im- 
portance, although their judgment is not conclusive as to the right, it is 
certainly entitled to a most respectful consideration.” Scudder v. Tren- 
ton Delaware Falls Co. 1 N. J. E. 694. 

If a “use” has a public utility, and if the “just compensation” pay- 
able to the owner for the property taken can be measured in terms of 
money, then the “use” is one which the municipality may take by pur- 
chase or by condemnation. 

But it is not necessary—and this is a very important qualification— 
that a “use” be acquired in perpetuity. It may be acquired for a limited 
period. For example, in a given block the right of the owner to build 
stores, or apartments, or two-family houses, or the right to use a property 
for specified purposes, may be suspended for five, or ten, or any pre- 
scribed number of years. The periods of suspension for different pur- 
poses, and in different locations in the same community, may vary to any 
desired extent. “In the absence of any constitutional restraint it rests 
with the Legislature to say what interest or estate in lands shall be taken 
for public use. The whole matter thus being in the discretion of the 
Legislature, it may authorize a fee to be taken, and necessarily may au- 
thorize any lesser estate or interest to be taken, according to its views of 
the requirements of the grantee and the demands of the public good.” 
Mangles v. Hudson Co. Freeholders, 55 N. J. L. 88-95. 

For example, in Zone A, business may be prohibited for five years; 
in Zone B, other than single family residences may be prohibited for ten 
years; in Zone C, apartments may be prohibited for twenty years. The 
compensation payable to owners will be the present value of the prohibited 
use of their respective properties for the period of suspension, while the 
public benefit will arise from the saving in the cost of police and fire pro- 
tection, lesser street congestion, lesser expenditures for street improve- 
ments, the general enhancement of values due to the character of the re- 
strictions, and other advantages peculiar to the particular community af- 
fected and the restrictions adopted. 

The flexibility of treatment thus obtained very much simplifies prob- 
lems in valuation, and permits the widest latitude in the number, char- 
acter and purposes of “zones.” For example, the Legislature of Massa- 
chusetts passed an Act limiting the height of certain buildings in the city 
of Boston, and providing for the compensaton of the owners of the prop- 
erties affected. The statute was sustained as “in accordance with the 
laws regulating the taking of property by right of eminent domain.” and, 
upon appeal to the United States Supreme Court, the decree was affirmed 
on the ground that the statute was not in conflict with the Federal Con- 
stitution. 174 Mass. 476; 55 N. E. 77; 188 U. S. 491; 47 L. Ed. 559. 
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Furthermore, by relating the period of suspension to the character 
and purpose of the restriction, property values will adjust themselves ex- 
actly as they do now, where restrictions are fixed by owners in their 
deeds of conveyance, or are imposed by voluntary agreement; and if 
the municipality, at the expiration of the time limited, desires to renew 
the restrictions, or impose others, the then market value of the property 
provides a real and equitable basis for an appraisal of the compensation 
to be then awarded to the owner. 

Such restrictions may at times partake of the character of a “local 
improvement.” In such case those specially benefited may, to the extent 
they are benefited beyond the public benefit, be assessed with the cost of 
making the improvement, the cost being measured by the compensation 
paid the owner whose property is taken. And there seems to be no reason 
why property owners in a particular locality should not petition, as for a 
local improvement, for the imposition of restrictions upon a specific prop- 
erty, or properties, subject only to the condition that the restrictions de- 
sired have a real public utility, and that the loss to the owner affected 
may be compensated by a money payment, to be distributed over the 
municipality and the petitioners in proportion to their respective benefits. 

That, where private property is taken under eminent domain, the 
special benefit to the property not taken may enter into the consideration 
of the compensation to be awarded, was held in Baumann v. Ross, 167 
U. S. 548; 42 L. Ed. 270. That there is no objection to combining an 
assessment for benefits under the taxing authority with taking by eminent 
domain, under the same legislative Act, was held by the Court of Errors 
and Appeals in State v. Paterson, 42 N. J. L. 615. That special benefits 
may be assessed upon those specially benefited, and the balance of the 
cost against the municipality at large, was held by the Court of Errors 
and Appeals in State v. Road Commissioners, 42 N. J. L. 608. 

The method of approaching the subject here suggested for applica- 
tion to situations falling outside the police power is believed to be prac- 
ticable, to be fair alike to taxpayers and owners respectively, and to be 
constitutional. If further legislation is required to enable municipalities 
to “zone” under the right of eminent domain such legislation will be 
simple in character and will ret require a constitutional amendment. 

If zoning restrictions have a value to the public as a public “use,” 
then the public should be willing to justly compensate those whose prop- 
erty is to be dedicated to such “use.” But if municipalities are interested 
only where the public benefit can be secured at the sole expense of those 
property owners whose values are adversely affected, no matter how un- 
just, or even ruinous such adverse affect might be, the question ceases to 
be debatable as an issue of either law or equity. E. A. MERRILL. 
Westfield, N. J., December, 1926. 
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STATE V. BLACK 
STATE v. BLACK, ET AL. 


(Essex Quarter Sessions, Dec. 16, 1926) 


Evidence—Articles Evidential Per Se Not Made Non-Evidential by Unjustifiable 
Search and Seizure 


Case of State of New Jersey against Roy Black and twenty other 
persons. 

Mr. J. Victor D’Alois for the State. 

Mr. William A. Wachenfeld and Harold Simandl for the motion. 


FLANAGAN, J.: On the 4th day of October, 1926, certain county 
detectives, acting under the Prosecutor of the Pleas, arrested certain of 
the defendants at their respective places of business and there seized the 
minutes and other books in their possession of the “Federation of Kosher 
Butchers Association,” a corporation organized under the Laws of New 
Jersey. The detectives held a warrant for the arrest of the defendants 
individually, who stand indicted by the grand jury for conspiracy. Such 
books were in the defendants’ possession as recording and financial secre- 
tary respectively of such corporation. 

The Prosecutor of the Pleas, who has possession of these books, 
proposes to use them on the trial of the indictment as evidence against 
the defendants tending to support such charge. The corporation now 
comes into Court and moves by petition to prevent the use of such books 
as evidence by an order directing their return and prohibiting their use, 
on the ground that they were obtained by illegal search and seizure in 
violation of paragraph 6 of Article 1 of the Constitution of the State of 
New Jersey. 

The essence of the application is to prevent the use of the books as 
evidence. If possession of the books were the only object sought, resort 
could and would be had to the usual means of recovering personal prop- 
erty wrongfully taken or held, and no excuse for proceeding by motion 
in a criminal court could be found. 

Testimony was taken upon the motion and an issue of fact raised, 
but, assuming for the moment that petitioner has the necessary standing 
to move in this action and that the books were seized by unreasonable 
search and seizure in violation of the constitutional provision, the ques- 
tion still remains as to whether the petitioner is entitled to an order di- 
recting their return and for their suppression as evidence herein. 

The petitioner cites in support of its motion cases decided by the 
United States Supreme Court, all of which, taken together, establish that, 
under the provisions of the Fourth Amendment of the United States 
Constitution against unreasonable searches and seizures, the Federal 
Court will, on motion before trial, order the return and suppression as 
evidence of books and papers of a private corporation seized by an officer 
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of the Government by unreasonable search and seizure, and further will, 
on the trial, without any motion previous to the trial, exclude them as 
evidence if it appears uncontradicted by the testimony that they were so 
obtained, and, further, that evidence once obtained by the Government 
by unreasonable search and seizure must remain effectively suppressed 
against any further subpoena or search warrant, unless such subpcena or 
search warrant is based upon evidence obtained independently of the 
articles ordered returned or the information illegally obtained, even 
though holding that no privilege attaches to books and papers of a private 
corporation under the Fifth Amendment against self-incrimination either 
in favor of the corporation or the officers thereof, or in favor of an of- 
ficer having acquired personal ownership thereof. (Silverthorn Lumber 
Co. v. U. S., 251 U. S. 385; Wheeler v. U. S., 226 U. S. 478 (489); 
Wilson v. U. S., 221 U. S. 361 (385); Grant v. U. S. 227 U. S. 74 
(79, 80) ; Agnello v. U. S., 269 U. S. 20.) 

It goes without saying that the provisions of the Constitution of this 
State against unreasonable searches and seizures must and will be re- 
spected and enforced by the Courts of this State and by appropriate 
legislation if any be needed. The only question now to be determined is, 
has the particular practice adopted by the Federal Courts of enforcing 
the provisions of the Federal Constitution by indirection, through motion 
and order thereon suppressing evidence tending to prove the defendants 
guilty of crime, been adopted by the Courts of this State generally to 
enforce a corresponding provision of the State Constitution, and will 
this practice be adopted by this Court? This course of the Federal 
courts involves the creation of a new exception to the general rule of 
evidence that books and chattels illegally obtained will, notwithstanding, 
be received in evidence if evidential per se, and the adoption of a new 
practice of adjudging the right to possession to personal property on a 
motion and ordering its delivery thereon. 

It will be observed that the result of such practice is not to punish 
the individual who has violated the constitutional provision by making 
an unreasonable search and seizure, but to shield the criminal and penalize 
the people of the State by guppressing evidence tending to prove an of- 
fense “against its peace and dignity.” 

The practice is, and must patently, be applied without reference to 
the guilt or innocence of the defendant or the character of the article 
seized. “It extends to all equally—to those justly suspected or accused 
as well as to the innocent.” (Agnello v. U. S. supra.) It has been sug- 
gested that there is a distinction to be drawn between seized articles which 
are apparently contraband on inspection, like a blackjack, and books which 
are on their face innocent, though this distinction is seemingly not recog- 
nized in the Agnello case. Whether a thing is innocent or not must de- 
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pend upon the circumstances in its possession. If the doctrine applies 
to one class of incriminating evidence it must apply to another; if it 
covers books and papers it covers burglars’ tools, narcotics and infernal 
machines. If the unreasonable search and seizure is what condemns it, 
I can see no distinction in principle between the seizure of a blackjack 
and the seizure of books; either may be innocent in themselves and law- 
fully possessed, depending upon the circumstances of the particular case. 
The one may be kept innocently in the home as a weapon of protection 
against robbery and the other in the office as a record of ordinary business 
transactions. Either may be possessed as instrumentalities in accom- 
plishing a criminal purpose. 

The whole subject is very fully and ably considered by Professor 
Wigmore, the authorities, State and Federal, reviewed, and the practice 
in the Federal Courts vigorously attacked as a new and unwarranted in- 
novation in the law of evidence. In commenting upon this method of en- 
forcing the Constitution as enunciated by the Supreme Court, this dis- 
tinguished author condemns it as “indirect and unnatural” and says: 


“The natural way to do justice here would be to enforce the splendid 
and healthy principle of the Fourth Amendment directly, i. e., by send- 
ing for the high-handed, over-zealous marshal who had searched without 
a warrant, imposing a thirty day imprisonment for his contempt of the 
Constitution and then proceed to affirm the sentence of the convicted 
criminal. But the proposed indirect and unnatural method is as follows: 
Titus, you have been found guilty of conducting a lottery; Flavius, you 
have confessedly violated the Constitution. Titus ought to suffer im- 
prisonment for the crime, and Flavius for contempt. But no! We shall 
let you both go free. We shall not punish Flavius directly, but shall do 
so by reversing Titus’s conviction. This is our way of teaching people 
like Flavius to behave, and of teaching people like Titus to behave, and 
incidentally of securing respect for the Constitution. Our way of up- 
holding the Constitution is not to strike at the man who breaks it, but 
to let off somebody else who broke something else.” (See Wigmore on 
Evidence, 2nd Ed., Vol. 4, Secs. 2183, 2184, 2259b and 2264). 


The Fourth and Fifth amendments of the United States Constitution 
have no application to State Courts; they are limitations upon Federal 
power alone, and rules of evidence and practice established in Federal 
Courts to enforce their provisions have no binding effect on State Courts. 

Decisions in the Courts of many of the States adhere to the view 
supported by Professor Wigmore as opposed to that adopted by the Fed- 
eral Courts. In People v. Defore, 242 N. Y. 13, Judge Cordoza (now 
elected Chief Judge) in a very learned and able opinion says that the 
Federal doctrine has been adopted in fourteen States and rejected in 
thirty-one. He reviews the authorities fully and, with the unanimous 
concurrence of the Court, rejects the Federal view. (See People v. De- 
fore, 242 N. Y. 13 and cases there cited from the various States). 
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The administration of the law in New Jersey has always been prac- 
tical and never over-sensitive to shield an accused. Where an accused on 
trial remains silent and does not take the stand and contradict evidence 
of facts adduced against him which he could deny, the Judge may com- 
ment upon his failure to do so instead of sitting in impotent silence 
(State v. Parker, 61 N. J. L., 313, 62 N. J. L. 801; State v. Howard, 83 
N. J. L. 638; State v. Twinning, 73 N. J. L. 691; State v. Schlosser, 85 
N. J. L. 165, 86 N. J. L. 374; State v. DiBeneditto, 82 N. J. L. 171; State 
v. Callahan, 76 N. J. L. 427; State v. Wines, 61 N. J. L. 31; State v. Bien, 
95 N. J. L. 474; State v. Schilling, 112 Atl. 405; State v. Kisick, 125 Atl. 
239); and the Judge also has the right in New Jersey to express his 
opinion on the guilt or innocence of an accused so long as he makes it 
appear that the jury is the ultimate judge of the facts. Indeed it is held 
sometimes to be the duty of the Judge to give the jury the benefit of his 
experience by an expression of his opinion on the facts. (State v. Bien, 
113 Atl. 252; State v. Schilling, 112 Atl. 403; State v. Randell, 113 Atl. 
233; State v. Lesson, 130 Atl. 461; State v. Schuyler, 75 N. J. L. 487; 
State v. Hummer, 73 N. J. L. 714; State v. Pulley, 82 N. J. L. 579; 
State v. Dragon, 122 Atl. 680; State v. Kashevich, 118 Atl. 703; State v. 
Warrody, 77 N. J. L. 348; State v. Overton, 81 N. J. L. 294). And this 
State has also long ago adopted the rule that writings obtained illegally 
are, nevertheless, admissible in evidence. 

In State v. McQueen, 69 N. J. L. 522 (528) Mr. Justice Mahlon 
Pitney, speaking for the State Supreme Court, says: 


“As to the mode in which the document now in question was ob- 
tained, it is very generally held that papers unlawfully procured, even by 
means of unjustifiable search and seizure, are nevertheless admissible if 
evidential per se.” 


(It is worthy of note that Mr. Justice Pitney, having subsequently 
become a Justice of the United States Supreme Court, dissented in the 
Silverthorn Lumber Co. case cited above.) 

In State v. Gould (No. 1), 122 Atl. 596 (597) Chief Justice Gum- 
mere, speaking for the Supreme Court (Justices Minturn and Black sit- 
ting with him) says: 


“The argument was that in permitting the shoes obtained in the way 
recited to be submitted as evidence to the jury the defendant’s constitu- 
tional right to be protected against unreasonable search and seizure was 
violated. But conceding for the purpose of deciding the point raised 
that the taking of the shoes was an unlawful invasion of the defendant’s 
constitutional right, that fact was no bar to the admission in evidence of 
these articles. As was stated by Mr. Justice Pitney, writing for this 
Court in State v. McQueen, 69 N. J. L. 522, 528, 55 Atl. 1006, 1008, ‘it 
is . . . . generally held that papers (and other articles) unlawfully 
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procured, even by means of an unjustifiable search or seizure are never- 
theless admissible if evidential per se.’ And this principle was reasserted 


- by this Court in the case of State v. Lyons, decided at our last November 
- term. The last reason argued is that the Court in a proceeding had before 
‘ . the trial refused to order the return of this pair of shoes to the defendant 
ce upon an application made for that purpose. Such refusal however can- 
83 not vitiate the conviction even if the judicial action was erroneous.” 
85 In State v. King, 132 Atl. 312 (313, 314) the Supreme Court( Jus- 
ite tices Trenchard, Katzenbach and Lloyd sitting) says: 
_ “Assuming however liquor was taken in the raid and the raid was made 
tl. without a search warrant, these facts do not warrant a trial Judge in 
Lis refusing to admit in evidence the liquor taken. A person is only pro- 
it tected from testimonial compulsion; that is, from the extortion of un- 
Id willing confessions or declarations implicating him in crime. Chattels 
: obtained from a person’s control without the use of process against him 
” as a witness may be used evidentially, for the proof of their identity, or 
n, other circumstances affecting them must be made by others without the 
tl. employment of the accused’s oath. Wigmore on Evidence, Sec. 2264. In 
7; 3 State v. Krinski, 62 A. 37, 78 Vt. 162, it was held by the Supreme Court 
‘ of Vermont that in a prosecution for keeping for sale intoxicating liquors 
4 without a license, it was proper to admit in evidence liquors which had 


been seized, irrespective of the legality of the warrant. The provisions 
1is . of the Federal Constitution regarding unreasonable searches and seizures 











ly : are not limitations upon State powers. Section 6 of Article 1 of the New 
3 Jersey State Constitution protects persons and property only against un- 
- { reasonable searches and seizures. In view of the evidence which the 
State possessed of the character of the place prior to the raid, it cannot 
well be said, in our opinion, that the seizure of the liquor found in the 
. place was in any sense unreasonable. The admission of the liquor seized 
Dy in evidence was not error.” 
if In State v. Lyons, 122 Atl. 758 (759, 760), the Court of Errors and 
Appeals unanimously affirmed the Supreme Court (1 Misc. 15) for the 
ly reasons stated in its opinion below. The Supreme Court (Justices Ka- 
he lisch, Black and Katzenbach sitting) says in such opinion: 
} “The trial Court undoubtedly thought that the objection was the 
n- same as previously made, viz., that the exhibit was not admissible because 
“a taken without a search warrant. It has been settled in this State in the 
case of State v. McQueen, 69 N. J. L. 522, 55 Atl. 1006, that papers un- 
lawfully procured by an injustifiable search and seizure are admissible in 
Ly evidence if evidential per se.” 
1- If this language is to be taken to mean what it says, then these cases 
d . show that the rule is settled in New Jersey that articles, evidential per se, 
“ though it appear on the trial that they were obtained by unreasonable 
if : search and seizure, are admissible in evidence notwithstanding. The es- 
is tablished New Jersey rule cannot be harmonized with the Federal Court 
it rule for the Federal Court holds that, if the unconstitutional character of 
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the seizure appear uncontradicted upon the trial, it is reversible error to 
have admitted the evidence (Agnello v. U. S. supra). 

It only remains to consider whether in New Jersey a different situa- 
tion would arise if a motion to suppress be made before the trial. 

If the Court on a trial is not called upon to suppress evidence when 
it is assumed that it was obtained by unreasonable search and seizure, why 
should it do so on a motion before trial when it appears that it was so 
seized ? 

It is claimed that such a practice has already been established. If so, 
it is in conflict with the cases already cited. But no such practice has been 
established in this State. 

There is no statute in New Jersey authorizing the Court on a motion 
to adjudicate the right to possession of personal property and to order 
returned such property alleged to have been illegally seized. Nor is there 
a single decision in the Courts of our State where property has been on 
motion ordered returned because seized by unlawful search and seizure, 
or evidence illegally obtained suppressed on motion to do so. The attempt 
has been made a number of times, but in every instance the motion has 
been denied; and, while language favorable to petitioner’s present con- 
tention has been used, it is all obiter dicta. 

In State v. Mausert, 88 N. J. L. 286, it could be inferred from the 
language of the opinion that if there had been an unreasonable search and 
seizure it would have been the duty of the trial Court to order a return 
of the book illegally seized, but the Court does not say so, and it was not 
necessary to decide the question as the decision was placed on the ground 
that there was no unreasonable search and seizure. If there was no un- 
reasonable search and seizure it was unnecessary to decide what would 
have been done had there been one. 

In State v. Gilberson, 99 N. J. L. 85, the decision was also on the 
ground that there was no unreasonable search and seizure, but on the 
contrary that the search and seizure was with the defendant’s consent. 

The case of State v. Condon, 4o N. J. L. J. 293 was one in Middlesex 
Oyer and Terminer and the decision was also placed on the ground that 
the search and seizure was not unreasonable but was by consent. In this 
case the language strongly supports petitioner’s contention, but, as it ap- 
peared that the search and seizure was by consent, it was not necessary 
to decide what would have been done had it been unreasonable and illegal. 

I conclude that if the books were seized by unreasonable search and 
seizure this does not constitute a reason to suppress them. They are 
notwithstanding admissible in evidence. Insofar as the motion asks for 
the recovery of their possession, a remedy is invoked which does not exist 
by motion in the Courts of this State. The motion will, therefore, be 
denied. 
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CAVANAUGH, IN RE 13 


The defendants from whose custody the books were taken testified 
on the motion, but they do not say they made any protest, objection or 
opposition at the time, or that any promise was made or threat or force 
used, but they say that a misrepresentation was made. They say that 
detective Slutsky stated: ‘We have a warrant for you and the books,” 
and thereupon arrested them and took the books. Detective Slutsky had 
no warrant for the books, and I am unable to accept the statement that 
he made any such deliberate and false representation. However, having 
decided the motion on the legal questions involved, it is not necessary to 
make any decision on the facts. 





IN RE CAVANAUGH 





(State Board of Taxes and Assessment, Nov. 23, 1926) 
Taxation—Exemption for Soldier’s Widow 
In the matter of the application of Elizabeth K. Cavanaugh for the 
reduction of the tax assessment for the year 1926 on property situate in 
the City of Trenton, County of Mercer and State of New Jersey. 


Mrs. Elizabeth K. Cavanaugh, pro se. 
Mr. Charles E. Bird for Respondent. 


THE BOARD: The petitioner is the widow of an honorably dis- 
charged soldier who served in the Army of the United States. She has 
not remarried. 


An exemption from taxation is claimed so that petitioner may be re- 
lieved from taxes on an assessment upon her property, to the extent of 
five hundred dollars, according to Subdivision 9 of Chapter 221, Laws of 
1925. 

On October 1, 1925, the property, consisting of a lot of land and 
a dwelling house thereon erected, was assessed in the taxing district of 
Trenton for $6,475.00. The property was owned on the date of the levy 
by Elizabeth K. Cavanaugh and Gertrude M. Barnhart as tenants in 
common, the appellant having a one-half interest in the fee, although each 
is entitled to occupy the whole premises in common with the other. 
Tenants in common are said to hold land in such a manner that they have 
an undivided possession but several freeholds. 

The question of an allowance under these circumstances has been 
mooted before the Board in the past but never formally decided. In- 
asmuch as the assessment here is sufficient to exclude the interest of the 
other party from the benefit of an exemption we see no good reason why 
the claim should not be granted. 


The action of the Mercer County Board of Taxation is reversed. 
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IN RE SPEEDWAY REALTY CO. 





(State Board of Taxes and Assessment, Nov. 23, 1926) 
Taxation—Title by Federal Government 


In the matter of the application of Speedway Realty Company, Inc., 
for the cancellation of the tax assessment for the year 1926 on property 
situate in the Township of Mullica, County of Atlantic and State of New 
Jersey. 

Mr. Louis A. Repetto for Petitioner. 

Mr. Charles M. Phillips for Respondent. 

Mr. Walter H. Bacon, Jr., Asst. U. S. Dist. Attorney for U. S. of 
America. 


THE BOARD: This appeal relates to an assessment as of October 
I, 1925, on one hundred and fifty-seven and twenty-four one-hundredths 
acres of land located at Amatol, Mullica Township, in the County of At- 
lantic. The United States has intervened in this cause. The appeal 
against the assessment on the improvements was withdrawn. 

Exemption from taxation is claimed on the ground that the land is 
the property of the Federal Government. Title to this piece of land, 
inter alia, became vested in the United States of America on the 4th day 
of March, 1919, and remained therein on the 1st day of October, 1925. 
It is a part of what is known as the Amatol Ordnance Reserve Depot. As 
the complete ownership and title to the property was in the Federal Gov- 
ernment on the assessing date, it is exempt from taxation. 

While the following matter is not necessary to conclude the case, it 
may as well be recited because it was discussed at the hearing. After the 
Ist day of October, 1925, this property, inter alia, was sold under con- 
tract of sale, on deferred payments, by the United States of America to 
the Long Terrace Realty Company, a corporation of Pennsylvania. 
Under that contract the Federal Government gave possession to the pur- 
chaser upon the execution of the contract of sale, but provided that title 
to the property should remain vested in the United States until the full 
purchase price should be paid by the purchaser. Subsequently the Long 
Terrace Realty Companysagreed to sell the property in question. It is 
unnecessary to determine whether the equitable title has since passed to 
another purchaser. The respondent, perhaps, not noticing when the agree- 
ment was made, although this would have no bearing on the controversy 
so long as the United States has any claim upon the land, as will be here- 
after shown, urged that the property was subject to taxation by reason of 
the contract of sale. 

Respondent’s argument is answered by the case of Copp, et. al., v. 
West Virginia, 69 W. Va. 438, wherein it appeared that the United 
States had sold a building, and a lot of land whereon it was erected, in 
the City of Wheeling, to Copp, et. al. The Court there said: 
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“By the terms of sale the Government retains title until all the pur- 
chase money is paid, and, upon payment in full, is to make a quit-claim 
deed to the purchasers. . . . . The legal question which the record 
presents is: Has the United States Government such an interest in the 
property as entitles it to be exempt from taxation by the State, for the 
year 1909? It has the legal title, and a vendor’s lien upon it for three- 
fourths of the purchase price. . . . . We are bound to hold that the 
land purchased of the United States by C. H. Copp and his associates is 
not liable for State, county or district taxes, so long as the United States 
has any claim upon it for any portion of the purchase money. If it were 
subject to taxation it would also be liable under our statute law to be 
sold for their non-payment, and in such case, if not redeemed, complete 
title to the entire interest in the land would pass to the tax purchaser. 
Under the West Virginia statute it is not alone the interest of Copp and 
his associates in the land that is taxed, but it is the entire interest and 
estate therein on which taxes are assessed, and to suffer it to be taxed, 
so long as any portion of the purchase price remains unpaid, might oper- 
ate as a serious embarrassment to the Government in the enforcement of 
its claim for the purchase money. . . . . 

“We do not think the fact that Copp and others have not the legal 
title to the land would affect the question of its taxability by the State, 
provided they were the complete equitable owners and were in a position 
to demand a conveyance, but we are clearly of the opinion that, accord- 
ing to the decisions herein cited, the State has no right to tax the land 
while the United States Government has any claim upon it for any por- 
tion of the purchase money.” 


See U. S. v. Milwaukee, 100 Federal, 828; Hussman v. Durham, 165 
U. S. 144. See also U. S. Housing Corporation v. New Brunswick, 11 
Federal, 2d Series, 476, where an agency or arm of the Government was 
involved in a claim for exemption. 

The assessment of $99,300 on the land is cancelled and the action 
of the Atlantic County Board of Taxation is reversed. 





IN RE GICK & BINGEMAN 


(State Board of Taxes and Assessment, Nov. 30, 1926) 
Taxation—Auto Buses—Proper District for Assessment 
In the matter of the appeals of Gick & Bingeman, Inc., from the tax 


assessments for the year 1926 on property situate in the City of Camden, 
County of Camden, and Township of Medford, County of Burlington, 
and State of New Jersey. 

Mr. Ernest G. Bingeman for Petitioner. 

Mr. Howard L. Miller for City of Camden. 

Mr. Herbert S. Killie for Township of Medford. 


THE BOARD: Gick & Bingeman, Inc., is a corporation of New 
Jersey, having its principal office in the City of Camden, and engaged in 
the transportation of passengers for hire within this State. 
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Certain buses have been levied on, as of October 1, 1925, for the 
purpose of taxation, both by the City of Camden, in the County of Cam- 
den, and the Township of Medford, in the County of Burlington. These 
assessments have been affirmed by the County Boards of the respective 
counties. Application is now made to this Board to settle the question 
relating to the taxing district which is entitled to have its levy sustained 
in order to avoid double taxation. 

These buses operate daily between Camden and Medford and Vin- 
centown, and appear to be present as much in Camden as in Medford, 
when not traveling on the road in other taxing districts, except that they 
are stored, after the daily run, in a garage owned by the Company in 
Medford. The last bus arrives at Medford about 1 A. M. Others are 
put up at Medford earlier in the evening. The first bus out of Medford 
leaves about 5 A. M., so that it may be said that these vehicles are per- 
haps more frequently found in Medford than in Camden, and because of 
this fact it was our first impression, and we so held last year, although 
the matter was then not fully before the Board, that they were subject to 
assessment in Medford. 


“All . . , . personal property within the jurisdiction of this 
State, not expressly exempted by this Act or excluded from its operation, 
shall be subject to taxation annually under this Act at its true value, and 
shall be valued by the assessors of the respective taxing districts.” Gen- 
eral Tax Act of 1918, page 847, Section 202. 

“The tax on all tangible personal property in this State 
shall be assessed in and for the taxing district where such property is 
found. The tax on other personal property shall be assessed on each in- 
habitant in the taxing district where he resides on the first day of October 
in each year.” General Tax Act of 1918, Section 301, as amended by P. 
L. 1920, Chapter 310. 

“Corporations of this State shall be regarded as residents and in- 
habitants of the taxing district where their chief office is located.” 
General Tax Act of 1918, Section 305. 


In the construction of similar previous Acts the Court said, in the 
case of Shillingsburg v. Ridgeway, 69 N. J. L. 114: 


“Their import seems to be that, for personal property belonging to 
an inhabitant in this State, he ghould be assessed at the place of his resi- 
dence on the day for commencing the assessment, except that for visible 
personal property found elsewhere in this State on that day he should be 
assessed at the place where it is found. Under this construction of the 
statutes, taxes for personal property cannot be levied on an inhabitant in 
the State elsewhere than at the place of his residence, unless it appear 
that the property was visible and was found in the taxing district on the 
day prescribed by law for commencing the assessment.” 


In dealing with the assessment of vehicles which travel from one 
part of the State to another it is necessary to consider that they may be 
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NATIONAL STATE BANK OF NEWARK, IN RE 17 








found in any number of taxing districts on the assessing date. Certainly 
this class of personal property is not “found” and subject to taxation in 
each taxing district through which it travels on the assessing date. Ve- 
hicles that move through a number of taxing districts should be assessed 
at the residence of the owner on the first day of October in each year, 
unless they have permanency of location elsewhere. To be “found” in 
a taxing district for the purpose of taxation other than the residence of 
the owner, they must have obtained a situs in that taxing district. 

In the matter of these buses, which operate between the residence of 
the owner and its garage at Medford, where the buses in question may 
spend a trifle more time than they do at the home of the owner, the ap- 
peal should not be determined on time alone, because it can hardly be 
said there is any more permanency of location in Medford than there is 
in Camden. Under these circumstances we feel that the buses have not 
obtained a situs in Medford, and the place of assessment should be re- 
solved in favor of the residence of the owner. Such a rule will not lead 
to confusion in the administration of the law relating to the taxation of 
this class of property. 

There is one bus, namely, a Reo car, that is kept permanently in 
Medford and when in use is operated out of Medford, seldom, if ever, go- 
ing to Camden. This car may be said to have been “found” in Medford 
on the date of the assessment, and is subject to taxation in that district. 

The action of the Camden County Board of Taxation is sustained, 
and that of the Burlington County Board is reversed, except as to the 
assessment on the last mentioned car. 





IN RE NATIONAL STATE BANK OF NEWARK, ET AL. 


(State Board of Taxes and Assessment, Dec. 7, 1926) 


Taxation—A scertainment of Value of Stock—Deduction of Assessed Value of Real 
Property 


In the matter of the appeals of the National State Bank of Newark 
and twenty-two other banking associations and trust companies of the 
County of Essex from assessments for the year 1926 levied by the Essex 
County Board of Taxation under the Bank Stock Tax Act. 

Mr. J. Henry Harrison for Petitioners. 

Mr. Arthur T. Vanderbilt for Respondent. 


THE BOARD: The Essex County Board of Taxation, complying 
with the requirements of Chapter 265 of the Laws of 1918, levied a tax 
upon the shares of the capital stock of 23 Banks and Trust Companies 
in the County of Essex, as of January 1, 1926, and for the purpose of 
ascertaining the value of the stock added the amount of the capital, sur- 
plus and undivided profits, as indicated by the books of the Company on 
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that day, and deducted therefrom the assessed value of the real property 
as it appeared on October 1, 1924. Complaint is now made that the de- 
duction should be the assessed value of the real property as of October 
I, 1925, the last preceding assessment. The question is not free from 
doubt, as it is not clear what is meant by assessed value. 

We have held this matter for some time that a just and fair con- 
clusion might be reached. The practice adopted by the County Board 
has long prevailed, and it has the sanction of this Board in an opinion 
filed in the matter of the Watsessing Bank, which appears on page 32 
of the Report of the Board for 1916. The law, as it then existed, has 
been somewhat changed by subsequent enactments of the Legislature. 
(Chapter 236, Laws of 1918). 

If the assessment of the real property of the bank was the same in 
the year preceding the levy as it was one year before, the amount de- 
ducted would be of no consequence, but where the last assessment in ad- 
vance of the report of the bank exceeds the assessment of one year before, 
a material increase of taxes may result from the method adopted by the 
County Board. 

It is plain that failure to use the last assessment just prior to the 
levy on the stock results in an injustice to the banks and is not warranted 
by a reasonable construction of the statute bearing on this kind of tax- 
ation. Taxes levied on the real estate, pursuant to assessment of the year 
preceding the report of the bank, and taxes levied on shares of capital 
stock, are payable in the same year, and, therefore, the last previous as- 
sessment on the real property should be used in preference to an assess- 
ment of one year anterior. Thus, if the method asked by the petitioners 
is adopted, they will at all times obtain a deduction in taxes in some man- 
ner equivalent to those paid in the year in which the taxes on shares of 
capital stock are paid. While, if the other practice prevails, they will be 
denied the deduction to which they are entitled when assessments are in- 
creased. In the past this class of property always had some increase in 
value. 

The Board, unless constrained to do so, should not require an as- 
sessment of one year previous to be used when it will work a great in- 
justice to the banks. The aSsessors are required to fix the value of real 
property as of October Ist preceding the year in which taxes are pay- 
able. The tax lists are filed with the County Boards of Taxation on or 
before the roth day of January following the time fixed for making the 
assessments. The banks are required to file with the County Boards, on 
or before the roth day of January in each year, a statement setting forth, 
among other things, the amount of capital, surplus and undivided profits 
as the same are indicated by the books of the Company on the Ist day 
of January of the year in which the statement is filed, and the assessed 
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value of its real property. The County Boards of Taxation on the 15th 
day of January of each year ascertain, by an inspection of the statement 
filed and from any other source which may be open to them, among other 
facts, the assessed value of the real estate and thereafter apply the Statute 
and levy the taxes. The tax assessed then becomes a lien as of the Ist 
day of January in each year. 

It is argued that because the time for filing the report of the banks 
and the tax lists fall on the same day, there is no way in which the banks 
can ascertain the assessment for the preceding year. This is met and 
overcome by Chapter 236 of the Laws of 1918, Section 502, which gives 
the taxpayer a right to inspect the tax lists before filing with the County 
Board, to enable the taxpayer to ascertain what assessments have been 
made against his property. The County Boards have sufficient time after 
the report by the banks and the tax lists are filed to ascertain the assessed 
value of the real property of the banks. 

It is further argued that the assessment as originally made by the 
assessors does not become the completed assessment until the County 
Boards have revised and corrected the tax lists, as the County Boards 
have until the first day of April following the filing of the lists to perform 
this work; therefore, the assessed value of the real property of the banks 
for the current year is not available on the 15th day of January, when 
the tax on the shares of stock is laid; and, further, that the legislative in- 
tendment was to require the use of the assessment of one year previous, 
because there would be no assessed value for the current year until the 
County Boards completed their work of revision. This is a superable ob- 
jection. Of course, the work of the assessor is subject to change, the 
assessed value of bank property may be increased or decreased by the 
County Board, and it may just as well be argued that there is no assess- 
ment until, upon appeal, the matter has been reviewed by this Board and 
the Courts. 

We think the Legislature meant the assessed value at the time of the 
report, and the assessment on which taxes were to be paid on bank prop- 
erty in the same year as the taxes on bank stock. In the General Tax 
Act “assessed value” is frequently used and means the value fixed by the 
local assessor, e. g., Sec. 507. To the Legislature assessed value was the 
value fixed by the assessor regardless of what might happen through the 
action of any Board or the Courts. 

Then again, there is no reason why the County Boards, in ascertain- 
ing the deductions to be allowed the banks on the 15th day of January in 
each year, cannot at the same time determine whether the assessed value 
of the real property should be increased or decreased. 

The Essex County Board of Taxation is advised to amend their re- 
port, covered by these appeals, to conform with the view here expressed. 








THE NEW JERSEY LAW JOURNAL 






































IN RE OCEAN GAS COMPANY 


(Board of Public Utility Commissioners, Dec. 10, 1926) 
Gas Company—Receivership—Increased Stock—Mortgage and Bonds 


In the matter of the application of the Ocean Gas Company for ap- 
proval of the issuance of one hundred thousand dollars ($100,000) 
capital stock, execution of mortgage on all its property, rights and fran- 
chises, and issuance of bonds thereunder in the amount of two hundred 
seventy-five thousand dollars ($275,000). 

Mr. John J. Treacy for the Petitioner. 

Mr. W. L. McDermott for Jersey Central Power & Light Company. 


THE BOARD: The Ocean County Gas Company has been in the 
hands of a receiver since the early part of February, 1924, and was duly 
sold by order of the Court to parties who have organized the Ocean Gas , 
Company to take over the property. To properly operate the new Com- ) 





pany it will be necessary to make improvements thereto and extensions 
to cover not only territory now served but additional territory, part of t 
which lies along the peninsula east of Barnegat Bay and between it and - s 
the Atlantic Ocean. 3 
The newly formed Company asks for approval of the issuance of .. 
$100,000 in stock, the approval of a mortgage and the issuance of bonds . b 
thereunder in the amount of $275,000, said bonds to be issued at 92. f 
Testimony was submitted by the applicant in the form of an exhibit show- 
ing a depreciated value of the property, based on present day cost of re- B tc 
production of $304,238.17, to which was added a claim of 20 percent. for | | y 
going value, making a total of $334,661.98. | BB 


The securities formerly outstanding against this property consisted of 
capital stock in the amount of $20,000 and bonds in the amount of $164,- 
000. The newly formed Company now asks approval of bonds in the 
amount of $275,000 and insists that the inability of the old Company to 4 

> : : ‘ » WV 
pay interest on a much smaller amount of bonds is not conclusive with 


regard to the prospects of the new Company, for the following reasons: 
For several years the plant has been deteriorating, has actually become in- ws 
adequate to serve even present customers, has made very few extensions, - 
and has taken on very few new customers for several years past, even wr 


along its existing mains. -" 

The Company now proposes to expend approximately $185,000 in 
rehabilitation, reconstruction and extensions to the system, of which an 
amount of $76,220 will be used in connection with the generating plant 
alone. The estimates for extensions include amounts required to extend 
a transmission main across Barnegat Bay to Seaside Heights, northward 
and southward along the peninsula lying between Barnegat Bay and the 
Atlantic Ocean, and the extension of distribution lines in various munici- 
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palities extending from Seaside Park to Lavallette, the total of these esti- 
mates amounting to approximately $70,000. 

The proposed extension by this Company of high pressure trans- 
mission lines across Barnegat Bay for the service of the municipalities 
lying along the peninsula already referred to, is questionable. 

In passing upon the amount of securities which the Ocean Gas Com- 
pany may now issue, the Board will eliminate from consideration amounts 
required for the proposed extensions across Barnegat Bay, and extensions 
along the peninsula, and the Board at this time withholds approval of the 
“purpose” for which such securities would be issued. An expenditure of 
at least $75,000 is involved in this matter and will be eliminated from con- 
sideration. 

The Board is of the opinion that the oustanding need of the com- 
munities now served is service, and to obtain this service it will be neces- 
sary to reconstruct the plans and make such extensions as will bring to 
the Company all the additional business it can possibly obtain. Such ex- 
tensions and additions can only be obtained by expenditure of moneys 
which must be obtained through the sale of securities. 

At a later time, when the contemplated improvements have been 
completed, the proposed extensions installed and the anticipated additional 
business secured, the Company may submit a new application providing 
for the issue of additional securities based upon conditions then existing. 

A certificate will issue approving the amount of securities referred 
to, namely, capital stock in the amount of $110,000, the execution of the 
mortgage, and the issuance of bonds thereunder in the amount of 


$168,000. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


Metuchen Borough v. Middlesex Water Co.—Petition that the 
Water Co. construct a water main from the Company’s present main 
on Woodbridge avenue in the borough of Metuchen, then approxi- 
mately 500 feet northerly on Laureldale avenue. The Company 
stated its inability to finance the project while certain litigation as to 
rates was undetermined. Reviewing the matter the Board said: “If and 
when one or more applicants shall apply to the Company for the construc- 
tion of an extension of 386 feet as hereinabove set forth, and sign an ap- 
plication assuring the Company of an annual revenue of at least $65.48 
exclusive of hydrant rental, and tender a deposit of $408 for the 386 feet 
extension as hereinabove set forth, and the Company shall then refuse to 
make the extension upon such application and tender of deposit, upon 
notice to the Board of such refusal an order will issue requiring the Com- 
pany to make said extension.” Decision Aug. 16, 1926. Mr. Wesley 
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Bonner for Petitioner. Mr. Frank Bergen and Mr. Foster M. Voorhees 
for the Company. 


In re Long Branch Sewer Co.—Application for approval of an ordi- 
nance of the City of Long Branch, granting a franchise to the Company 
to lay mains and pipes in certain streets to supply sewer service. The 
franchise was granted for a term of twenty years. The application for 
approval was made under Section 24 of the Public Utility Act. The 
question arose whether the grant of an exclusive franchise is legal and, 
if so, if the grant is in accordance with wise public policy. Paragraph 
6 of the ordinance read: 


“The said City agrees that it will not at any time during the life of 
this franchise lay or permit to be laid any sewer pipes or sewer mains in 
any street or avenue where the mains and pipes of the Sewer Company 
are already laid.” 


The Board passed on the questions involved and then determined 
“that the privilege or franchise granted by the ordinance with the excep- 
tion of paragraph six thereof is necessary and proper for the public con- 
venience and properly conserves the public interest and will approve the 
same.” Decision Sept. 8, 1926. Mr. John W. Slocum for the Long 
Branch Sewer Co. 


In re Millville Traction Co.—An application for the approval of the 
lease of the street railroad company, owned and operated by the Millville 
Traction Company, to the Cumberland Traction Company. The lessee, 
the Millville Traction Company, is a street railway company operating 
in the city of Millville, township of Landis and borough of Vineland, in 
Cumberland county. The property until recently consisted of certain 
local lines operated in the city of Millville and an interurban line operat- 
ing through Landis township between the city of Millville and the borough 
of Vineland, the Millville terminal being near the corner of High and 
Main streets in Millville and the Vineland terminal at the West Jersey 
Railroad Company’s station in the borough. The line between Millville 
and Vineland had been aperated continuously since 1901. The Board 
found no valid objection and approved the application. Decision Sept. 
27, 1926. Mr. Walter H. Bacon for Petitioner. Mr. Oliver R. McAl- 
lister for Cumberland Traction Company. 


In re Middlesex Water Co.—Investigation initiated by Board as to 
whether rates now in effect are just and reasonable rates to be charged by 
the Company, numerous complaints having been received from customers. 
After a very lengthy review of the situation the Board determined : 
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“1. That, on the basis set forth in the foregoing decision, the fair 
average value of the property of the respondent for the year 1927 is 


$2,996,305. 


“2. That a fair return on said value is $218,730. 

“3. That the existing schedule of quarterly metered rates will pro- 
‘duce a net operating revenue annually in excess of this fair return of ap- 
proximately $62,700. 

“4. That the said existing schedule of quarterly metered rates of the 
said respondent is unjust and unreasonable. 

“5s. That to reduce the revenue of the company the amount of $62,- 
700, the said schedule of quarterly metered rates should be changed to 
read as follows: 

For the first 10,000 cubic feet, $2.85 per 1,000 cubic feet. 

For the next 90,000 cubic feet, 2.40 per 1,000 cubic feet. 

For the next 900,000 cubic feet, 1.90 per 1,000 cubic feet. 

For all over 1,000,000 cubic feet, 1.45 per 1,000 cubic feet. 

“6. That all other schedules of rates and charges shall remain as now 


in effect. 


“7, That the Company is entitled to amortize during approximately 
a three-year interval succeeding January 1, 1927, accrued deficits in 
operation in the interval from April 1, 1924, to December 31, 1926, an 
amount of $42,711. The Company should, as of January 1, 1927, set up 
a special suspense account with a debit of $42,711, against which should 
be periodically credited the revenue produced by the said surcharge of 
2.5 per cent., continuing to make these credits until the debit balance 
shall have become extinguished or until the Board shall otherwise order. 

“8. That the Company is directed to promptly make quarterly re- 
ports to the Board of debits and credits to this suspense account and the 
remaining balance at the end of each quarter beginning with the quarter 


ending March 31, 1927, and for the quarterly periods following until 


such time as the debit balance heretofore referred to shall be extinguished. 
“g. That the surcharge of 2.5 per cent. is to be first imposed on bills 
for water sold on and after January 1, 1927. 
“to. That the Company shall render quarterly income statements of 
its operations, such statements to contain the information given in the 


annual report form for water utilities on pages 21, 22, 24, 24-A and 24-B. 
The first quarterly report is to be filed in April, 1927. 


“11. That the Board will retain jurisdiction in this matter until the 


legal questions now at issue are fully determined, and the deficits re- 
couped to the respondent.” 


Decision on Nov. 23, 1926. Mr. Frank Bergen and Mr. Foster M. 


‘Voorhees far Middlesex Water Company. Mr. Wesley Benner for Bor- 
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ough of Metuchen. 
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Mr. Emil Stremlau for Borough of Carteret. Mr. 


Henry Lavin for Borough of Woodbridge. Mr. Frank H. Sommer for 
Metuchen, Carteret and Carteret Industrial Association. Mr. H. A. Hen- 
nessey for Carteret Industrial Association. 
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SOME STATE NOTES 





In Ocean county on Dec. 14th, 
Supreme Court Justice Frank T. 
Lloyd appointed former Assembly- 
woman Lila W. Thompson, of New 
Egypt, foreman of the grand jury. 
“Never before in the history of 
New Jersey has a woman served 
as head of the grand jury,” the 
Judge said. “Judge Newman and 
myself believe it is about time for 
an innovation.” 

Mr. John O. Bigelow, Prosecu- 
tor of the Pleas of Essex county, is 
to resign, having accepted the ap- 
pointment of counsel to the Public 
Utilities Commission. 

More than 300 members of the 
Hudson County Bar Association at- 
tended the annual dinner on Dec. 4 
at the Hotel Pennsylvania, in New 
York City. Chancellor Walker was 
the guest of honor. Other speak- 
ers beside the Chancellor were for- 
mer Judge: of Errors and Ap- 
peals Walter P. Gardner, Vice- 
Chancellor Maja L. Berry and How- 
ard Harrington, London barrister. 
James D. Carpenter, Jr., President 
of the Association, was toastmaster. 

A new law firm at 1 Exchange 
Place, Jersey City, is that of Rosen- 
berg, Ross & King, headed by Mr. 
M. T. Rosenberg. 

On Nov. 18th last the Directors 
of the First National Bank of 
Ridgewood surprised former Judge 
Doremus, the Bank’s President, by 
exhibiting to him and his fellow 
members a handsomely framed oil 
portrait of the Judge. Then fol- 
lowed ‘a buffet Inncheon. Previ- 


ously the Judge had been elected 
President of the Ridgewood Cham- 
ber of Commerce. 





FORMER JUDGE FINED 





On Nov. 24th last former Judge 
Morford, of the 2nd Judicial Dis- 
trict Court of Monmouth county— 
disbarred two years ago and last 
summer extradited from Florida— 
pleaded non vult to an embezzle- 
ment indictment and was fined $500 
and the costs of prosecution, in- 
cluding extradition costs, amount- 
ing to another $500. As he was 
said to be financially embarrassed, 
he was directed to pay $100 at 
once and $50 monthly to Probation 
Officer Houghton, in whose custody 
he was paroled for three years. 





ORAL EXAMINATIONS 
ABOLISHED 





On Dec. 23rd the Supreme Court 
abolished oral examinations for 
candidates for admission to the Bar. 
The order amending the Rules was 
filed by Chief Justice Gummere and 
is retroactive to the extent that it 
applies to candidates at the October 
term. Five such candidates were 
held over temporarily for failure 
to pass the oral test after qualify- 
ing in the written examinations. 





DEATH OF FORMER CLERK 
RIKER 


Mr. William Riker, Jr., of Or- 
ange, died on Nov. 3 last after sev- 
eral weeks’ illness, as the result of 
a fall and fractured hip. Only five 
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weeks before his brother, Mr. 
Adrian Riker, died suddenly, as 
was reported in our issue. 

Mr. Riker held the office of Su- 
preme Court Clerk in this State for 
three terms, from 1897 to 1912, and 
thus became known to all members 
of the New Jersey Bar. He had 
previously served four years as 
county Registrar of Deeds in Essex 
county, and before that was mem- 
ber of the Orange Common Coun- 
cil. He was a member of a large 
number of societies, including 
Masonry, and was in his 77th year. 
He left a son and three daughters, 
besides six grandchildren. 





MRS. LINDLEY M. GARRISON 





Former Vice-Chancellor Lindley 
M. Garrison, who was also the first 
Secretary of War in the Wilson 
Cabinet, lost his wife by pneumonia 
last month. 

Mrs. Garrison, who before her 
marriage was Miss Margaret Hilde- 
burn, was born and educated in 
Arizona. While she was a young 
woman her family moved to Phila- 
delphia. She was married on June 
30, 1900. 

Judge and Mrs. Garrison made 
their home in Jersey City until 
Judge Garrison became Secretary 
of War on March 5, 1913. Since 
his resignation from the Cabinet on 
Feb. 10, 1916, they had made their 
home in New York, and it is there 
where she died. 





TOO MUCH “SQUASH” 


The “Toms River Courier” 
clearly owes an apology to so astute 
a lawyer as Hon. Robert McCarter, 
when it prints the following: 

“Judge Harry E. Newman re- 
served decision in the matter of the 
request for a squash of the indict- 
ment pending against former As- 
semblyman George H. Holman of 
Toms River. Holman’s lawyers, 
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McCarter and English, asked for a 
squash, but Prosecutor W. H. 
Jayne was opposed to the motion.” 





AN INQUIRING JUSTICE 





The following is an exact copy of 
a letter received by a Judge in this 
State, only the place and names be- 
ing omitted : 
“October 18th, 1926. 





“Hon. ; 
Justice of the Court of, 
Common Please, 

“DEAR JupGE: On Monday, the 
18th, I decided a case in favor of 
the Plaintiff, giving judgment for 
$80.56, which said amount was re- 
fused payment on the face of a 
note. 

“The Defendant gave me a 
check, in conjunction to same owing 
to other court discrepancies, I fined 
him $50 for contempt of court, of 
which he gave me a check, totaling 
$140 and some odd cents. 

“The check was deposited in my 
account, returned ‘stopped pay- 
ment.’ 

“What discretionary steps can I 
take, Judge, not only to recover 
said amount, but I desire to punish 
him for issuing a check with false 
and malicious contempt? 

“Awaiting for your reply, for 
which I will be much obliged to 
you, I remain, 

“Yours very truly, 





“Justice of the Small Cause 
Court.” 





N. J. BAR ADMISSIONS, OCTOBER 
TERM, 1926 





The following were admitted as 
attorneys by the Supreme Court of 
the State at the October Term, 
1926: 

NEWARK 
Abruzzese, William, 31 Clinton St. 
Albert, Esther, g Clinton St. 
Ball, Samuel R., 31 Clinton St. 
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Beisler, Harold A., 786 Broad St. 
Berk, Bruno, 24 Commerce St. 
Brown, Florence M., 816 Essex 
Bldg. 
Coperman, David, 56 Dewey St. 
Dolce, John H., 810 Broad St. 
Ehrenkranz, Samuel, 207 Market 
St. 
Eisenberg, Jerome C., 790 Broad St. 
Elstein, Isaac, 13 Pennington St. 
Feinseth, Louis L., 164 Market St. 
Fry, Harold F., 301 Essex Bldg. 
Gansler, Charles S., 3i Clinton St. 
Glickenhaus, Jacob S., 60 Park PI. 
Grammer, John A., 810 Prudential 
Bldg. 
Gran, Samuel, 15 Market St. 
Green, Samuel, 60 Park PI. 
Grobert, Norman B., 810 Broad St. 
Herman, Harold, 634 High St. 
Higgins, James J., 80 Park PI. 
Kin, Charles S. O., 810 Broad St. 
Kraft, Albert C., 24 Branford PI. 
Kramer, Evelyn V., 20 Branford 
Pl. 
Kuvin, Herbert A., 60 Park PI. 
Lefkowitz, Harold, 889 Bergen St. 
Lehrfeld, Jacob, 24 Commerce St. 
Levenson, Herman Lionel, 185 
Market St. 
Levin, Samuel, 207 Market St. 
Lustbader, Paul, 972 Broad St. 
McDonough, John J., 810 Broad St. 
McKeown, Maurice J., 601 Pru- 
dential Bldg. 
Magrino, Joseph L., 605 Pruden- 
tial Bldg. 
Melnick, Arthur A., 20 Avon Ave. 
Mylod, John F., Prudential Ins. Co. 
Needell, David, 800 Broad St. 
Nolan, Maurice E., 24 Commerce 
St. 
Rosenbaum, Fred, 1060 Broad St. 
Rothfuss, Chester W., 9 Clinton St. 
Schroeder, Raymond, 31 Clinton St. 
Schwartz, David L., 164 Market St. 
Scotch, Maurice A., 15 Market St. 
Silber, Osie M., 790 Broad St. 
Solodar, Ralph N., 1301 Firemen’s 
Bldg. 





Sonnabend, Jacob, 1303 Military 
Park Bldg. 

Stein, Julius, 790 Broad St. 

Toner, H. Edward, 790 Broad St. 

Trumbull, Walter Xavier, 790 
Broad St. 

Untermann, William Martin, 164 
Market St. 

Van Poznak, Aaron, 407 Military 
Park Bldg. 

Vonhof, Frederick C., 806 Pruden- 
tial Bldg. 

Warner, Morris G., 31 Clinton St. 

Wassermann, Benj., 148 Spruce St. 

Weinick, David, 146 Somerset St. 

Wosnitzer, Morris, 20 Clinton St. 


JERSEY CiTy 


Auerbach, Sigmund, 340 Johnston 
Ave. 

Beck, Morey M., Summit and New- 
ark Aves. 

Berkowitz, Wallace P., 43 Boyd 
Ave. 

Cannon, James J., 15 Exchange PI. 

Carrick, Alan W., 15 Exchange PI. 

Chazin, Theodore S., 241 2nd St. 

Davidson, Arnold M., 2957 Boule- 
vard. 

DeForge, Louis F., 586 Newark 
Ave. 

Dixon, Warren, Jr., 921 Bergen 
Ave. 

Edelstein, Irving, 695 Newark Ave. 

Frank, F. Idah, 239 Washington 


St. 

Gold, Jacob, 33 Wayne St. 

Gorrin, Harold W., 15 Exchange 
Pl. 

Greenburg, Oscar, 75 Montgomery 
St. 

Gross, Joel, 15 Exchange PI. 

James, Charles M., 45 Clendenny 
Ave. 

Kern, Adolph P., 586 Newark Ave. 

Kiernan, Robert E., 586 Newark 
Ave. 

Krivit, Maurice, 15 Exchange PI. 

Levey, Jacob J., 586 Newark Ave. 

Levine, Harold I., 130 Cambridge 
Ave. 
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McGovern, Clarence F., 1 Ex- 
change PI. 
Maloney, James Francis, 15 Ex- 


change PI. 

Max, Jacob E., 15 Exchange PI. 

Mehlman, Leonard J., 921 Bergen 
Ave. 

Neuman, Mortimer, 177 Neptune 
Ave. 

Pearlman, 
Ave. 

Pearlman, Morris F., 95 Bostwick 
Ave. 

Quinn, John I., 1 Exchange PI. 

Samuel, Victor, Register’s Office, 
Court House. 

Schoenberg, Joseph M., Jersey 
Journal Bldg. 

Smith, Mrs. Nellie T., 2787 Boule- 
vard. 

Solomon, Irving, 1 Exchange PI. 

Tumulty, John E., 69 Condict St. 


PASSAIC 


Berr, Barnett, 700 Main Ave. 

Bunevich, Robert J., Service Trust 
Bldg. 

Dobrin, Morris, 113 Lincoln St. 

Kempler, Max, 591 Main Ave. 

Manfield, M. G., Service Trust 
Bldg. 

Martini, Nicholas, Liggett Bldg. 

Saltzman, Bernard, Service Trust 
Bldg. 

Wilinsky, Oscar R., Service Trust 
Bldg. 


Barney, 95 Bostwick 


CAMDEN 


_ Davis, Samuel L., 4th and Market 


Sts. 
ae Mary E., 3rd and Market 
ots. 
Rose, Leon H., 330 Penn St. 
Rotzell, Cecil W., 317 Market St. 
Salter, Thomas F., 317 Market St. 
Travaline, Frank M., Jr., 1117 So. 
_ 4th St. 
—/ David Leopold, 541 Market 
t. 
ATLANTIC City 
Baker, Isadore Edward, Real Es- 
tate and Law Bldg. 
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Baratta, John B., Guarantee Trust 


Bldg. 

Godfrey, Russell, 317 Guarantee 
Trust Bldg. 

Harris, Alexander, 626 Guarantee 
Trust Bldg. 

Monhert, Philip, 404 Guarantee 
Trust Bldg. 

Sacks, Charles, 14 N. New Hamp- 
shire Ave. 

Souchal, Harry, 404 Guarantee 
Trust Bldg. 

PATERSON 
Dunn, Eugene S., 647 E. 18th St. 
Friedman, Louis Charney, 45 


Church St. 
Jaffe, Abe, 7 Auburn St. 
Kitay, Milton C., 444 E. 32nd St. 
Murner, James J., Court House. 
Schwartz, Sol., 152 Market St. 


ELIZABETH 
Johansson, Erik H., 1151 E. Jer- 
sey St. 
Levy, Jacob, 207 Broad St. 
Mahon, Thomas C., 138 Washing- 
ton Ave. 
Turtur, Mario, 95 Broad St. 
Wagner, Emanuel, 80 Broad St. 


PERTH AMBOY 
Cohen, Samuel S., 175 Smith St. 
Duff, Bessie, Raritan Bldg. 
Haney, James P., First Nat’l Bank 
Bldg. 
Schwartz, Joseph B., 281 Madison 
Ave. 


New BruNSWICK 
Anekstein, Herman Harry, 
French St. 
Cohen, Samuel George, 81 Burnet 
St. 
Thomas, Henry S., 41 Paterson St. 
Van Cleef, James Henry, 41 Pater- 
son St. 
BAYONNE 
Boyle, Bartholomew, 97 West 37th 
St. 
Sachs, Irving, Bergoff Bldg. 
Susskind, Nathan, DeWitt Bldg. 
Tucker, Stanley M., 473 Broadway. 
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Union City 


Kettell, Alfred L., 147 Summit 
Ave. 

Prince, Irving, 516 34th St. 

Solomon, Leo, 657 Bergenline Ave. 

Solomon, Samuel, 648 Bergenline 
Ave. 


TRENTON 


Fishberg, Joseph, 1112 Trenton 
Trust Bldg. 

Glickman, Ernest, 229 Perry St. 

Reilly, Edward Eugene, 727 Broad 
St. Bk. Bldg. 


OTHER PLACES 


Dickson, Arthur L., 51 Newark St., 
Hoboken. 

Durst, Abraham, 15 William St., 
New York City. 

Freeman, Louis S., Morristown. 

Gant, Irving, 181 St. George Ave., 
Roselle. 

Garfinkle, Samuel Milton, 3410 
Pacific Ave., Wildwood. 

Johnson, David C., 55 Liberty St., 
i ee oe 

Lichtenthal, Daniel, 131 Bridge- 
boro St., Riverside. 
Milstead, John O., 309 Title & 
Trust Bldg., Ocean City. 
Nashel, Samuel, 206 16th St., West 
New York. 

Perle, Anna E., tor Grand Ave., 
North Bergen. 

Scerbo, Frank C., Morristown. 

Shepard, Royal F., 41 Grove St., 
Bloomfield. 

Stout, Harry L., Jr., Flemington. 


The counselors admitted“ at the 
same Term were as follows: 


NEWARK 


Berlin, Samuel H., 972 Broad St. 

Clancy, John J., 763 Broad St. 

Cox, William H. D., Military Park 
Bldg. 

Figurelli, Samuel, 207 Market St. 
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Fruchtman, Nat. M., 60 Park PI. 

Isserman, Abraham J., 730 Federal 
Trust Bldg. 

Kay, Harry, 800 Broad St. 

McConnell, Wm. M., 31 Clinton St. 

McKenna, Jerome B., 786 Broad 

St. 

Smith, Frances E., 1327 Federal 
Trust Bldg. 

Smith, T. Bryant, 765 Broad St. 

Tuers, John H., 31 Clinton St. 


Jersey City 


McIntyre, Walter J., 15 Exchange 
Pi. 

Schor, Charles, 576 Newark Ave. 

Schumann, Emil W. A., 283 Cen- 
tral Ave. 


OTHER PLACES 


Baker, Arthur G., 1st Nat’l Bk. 
Bldg., Morristown. 

Baron, Benjamin, 545 Broadway, 
Bayonne. 

Brundage, Norman L., 282 Main 
St., Orange. 

Chryssikos, George J., 19 North 
17th St., East Orange. 

Ely, J. S. T. Stranahan, 10 Ames 
Ave., Rutherford. 

Goldstein, David, Asbury Park 
Trust Co. Bldg., Asbury Park. 

Gribbin, Augustine V., Trenton 
Trust Bldg., Trenton. 

Haight, Morton C., Broadway 

Theatre Bldg., Pitman. 

Lunn, Cyrus W., 750 Bergenline 
Ave., Union City. 

Malloy, Charles A., 726 Broad St. 
Bk. Bldg., Trenton. 

Mandel, David, 165 Smith St. 
Perth Amboy. 

Paul, Robert J. Tait, 522 Market 
St., Camden. 

Spritzer, Morris, Peoples Bank 
Bidg., New Brunswick. 

Stackhouse, Howard G., Mount 
Holly. 

Turndorf, Charles, 45 Church St., 
Paterson. 
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Hon. WILLARD W. CUTLER 

The Bar of New Jersey met with 
a severe loss in the almost sudden 
death of Circuit Judge Willard W. 
Cutler, which occurred at his home, 
2 Cutler street, Morristown, on 
Dec. 13 last. While holding Court 
in Hudson county on the week pre- 
ceding he collapsed and was taken 
to his home. The matter was not 
believed to be serious until the 
morning of his death, when his 
heart failed him, and he then quick- 
ly passed away. 

Judge Cutler was born in Mor- 
ristown Nov. 3, 1856, being the son 
of former Congressman Augustus 
W. and Julia R. (Walker) Cutler. 
He studied law with his father, 
and, on being admitted to the New 
Jersey Bar at the Nov. Term, 1878, 
began the practice of his profession, 
his office adjoining that of his stu- 
dent days. He became counselor 
at the Nov. Term, 1881. 

In December, 1882, he was ap- 
pointed Prosecutor of the Pleas of 
Morris county to fill a vacancy 
caused by the death of George W. 
Forsyth, and held that position un- 
til 1893, when he resigned to ac- 
cept the appointment of President 
Judge of the Court of Common 
Pleas of Morris county. He re- 
sumed the practice of law at the 
end of his term in 1898, and re- 
tained his practice until he was ap- 
pointed Judge of the Circuit Court 
in 1916. He was reappointed by 
Governor Silzer in 1923, and his 
term would have expired March 15, 
1930. 

Mr. Cutler was active in public 
affairs in his town and in Morris 
county. He was an elder of the 
Presbyterian Church, President of 
the local Y. M. C. A., member of 
the Morris County Bar Associa- 
tion, a director of the Morristown 
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Trust Company, member of the 
Morristown Club and Vice Presi- 
dent of the Washington Association 
of New Jersey. He was for years 
counsel for Morris township, aided 
to organize and was Vice-Presi- 
dent of the Morristown Trust Com- 
pany and the Morris Co. Mortgage 
& Realty Co. for a number of years, 
and was generally a useful citizen 
as well as an able lawyer and Judge. 

Judge Cutler was twice married, 
his first wife, whom he married 
Dec. 4, 1879, having been Miss 
Mary B. Hinchman, of Brooklyn. 
Three years after her death he 
married Miss Altha Hatch, niece 
of the late Jonathan R. Roberts, of 
Morris Plains, who survives him. 
He is also survived by five children: 
Mrs. Charles B. Marsh, of Wash- 
ington; Mrs. John L. Salter, Jr., of 
Glen Ridge; Mrs. Leon Freeman, 
of Morristown; Willard W. Cutler, 
Jr., and Ralph H. Cutler. 

Judge Cutler’s funeral was 
largely attended, being held in the 
church of which he was an elder. 
Judges and lawyers from various 
parts were present in large num- 
bers. 

The Bar Association of the 
county held a special meeting in the 
Court House the day following 
Judge Cutler’s death and appointed 
a Committee on Resolutions. 


Mr. Horace STETSON 


Mr. Horace Stetson, prominent 
in Orange, N. J., as lawyer, banker 
and former city official, died at his 
residence there at 43g Park avenue, 
on Dec. 16 last. He had been in 
somewhat failing health for sev- 
eral years. 

Mr. Stetson was the son of 
Henry T. and Susan (Campbell) 
Stetson, and was born in Orange 
April 7, 1848. He studied at Mt. 
Washington Institute, New York, 
and was graduated from Columbia 
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College in 1866, read law with the 
late John L. Blake, of Orange, was 
graduated from Columbia Law 
School in 1869, and in November 
of that year was admitted as a New 
Jersey attorney. From 1871 to 
1894 he was city clerk of Orange. 
In 1873 he became Assistant Treas- 
urer of the Orange Half Dime Sav- 
ings Bank, and the same year be- 
came a member and later secretary 
of the Orange Board of Education. 
In the former named Bank he 
served 48 years, retiring as Vice- 
President in 1921, although remain- 
ing as one of the Board. He was 
active in Masonic circles and in 
various matters of civic interest. 


In 1876 Mr. Stetson married Eva 
J., daughter of Emery H. Adams, 
who survives him, as do a daughter, 
Mrs. Herbert S. Baker, and three 
sons, Horace Stetson, Jr., of Mel- 
rose, Mass., Mortimer A. Stetson 
and Henry T. Stetson, of Orange; 
the latter being a member of his 
father’s law firm, very recently re- 
located at 21 South Day street, 
Orange. 


Ex-ASSEMBLYMAN CUTTER 


Former Assemblyman Ephraim 
Cutter, of Woodbridge, N. J., died 
on Dec. 1 last in the Perth Amboy 
City Hospital after a long illness. 

Mr. Cutter was the son of Eph- 
raim and Mary (Stansbury) Cut- 
ter, and was born at Woodbridge 
August 11, 1854. The Cutter fam- 
ily came to America from*England 
before the Revolution. Mr. Cutter 
received an academic education in 
Woodbridge and Elizabeth, and 
was prepared for college at the 
Rutgers Grammar School in New 
Brunswick. He was _ graduated 
from Rutgers College in 1874, be- 
came an A. M. in 1877, and studied 
law with, first, the late Andrew M. 
Dutcher, of Elizabeth, and then 
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with Magie & Cross of the same 
city. He was admitted to the New 
Jersey Bar at the November Term, 
1877, and as counselor at the June 
Term, 1881. In 1898 he began ac- 
tive practice in Woodbridge and 
continued there ever after. He was 
a member of the Woodbridge 
Township Committee 1884-9, and 
for three years its chairman. As a 
Democrat he was elected twice to 
the New Jersey Assembly, serving 
for the years 1888 and 1889, and 
took an active part in legislation. 
He was township attorney for many 
years and for a time President of 
the local Board of Education. He 
did not marry, but left surviving a 
brother, William, and a sister, Mrs. 
D. S. Voorhees, both of Wood- 
bridge. 





Hon. Tuomas A. Davis 


Former Judge Thomas A. Davis, 
long a conspicuous figure in Or- 
ange public life, died suddenly 
while on the way to his law office 
in the Orange National Bank build- 
ing, 319 Main street, on Dec. 31st. 
He was about a block away from 
the office when he told his son, Wil- 
liam, that he felt tired. He was 
directed to the Carlton Hat Store, 
319 Main street, where he died in 
a chair within a few minutes. He 
had been in poor health for a year 
and a half, and only a week previ- 
ously had returned from a trip to 
Bermuda. 


Judge Davis was born in Orange, 
January 14, 1871, the son of 
Michael and Mary (Rooney) 
Davis. His father held the posi- 
tions of alderman, freeholder and 
Police Justice in Orange. The son 
acquired his education at the prep- 
aratory school of St. John’s Church, 
Orange, and the College of St. 
Francis Xavier, New York City. 
Later he matriculated at the Me- 
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tropolis (later University) Law 
School, and received instruction 
from Vice Chancellor Stevens. He 
was admitted to the New Jersey 
Bar in June, 1895, and became 
counsellor three years later. 


Judge Davis formed a partner- 
ship with John L. Blake and Wil- 
liam Read Howe of Orange in the 
year he was admitted to the Bar. 
At the time of his death the firm 
was Howe & Davis, Edward L. 
Davis being another member of the 
firm name, Mr. Howe having died. 


In May, 1908, Mr. Davis was ap- 
pointed Common Pleas Judge for 
Essex by Governor Fort. He 
served until December, 1911, when 
he resigned. For seven years he 
served as city counsel for Orange. 
He was a member of the Common 
Council of Orange for three years 
and was village counsel for South 
Orange for five years. His firm 
was counsel for the Orange Nation- 
al Bank, the Half Dime Savings 
Bank, the Trust Company of Or- 
ange and the Orange Valley Bank. 


Mr. Davis also was Supreme 
Court Commissioner and a Special 
Master in Chancery. He was a 
member of the New Jersey State 
Bar Association, the Lawyers’ Club 
of Essex County, the Essex County 
Country Club, the New England 
Society of Orange, and the Knights 
of Columbus. He was a member 
of St. John’s Roman Catholic 
Church. In June, 1909, Seton Hall 
College conferred on him the de- 
gree of LL.D. 


Mr. Davis was married Novem- 
ber 25, 1896, to Miss Mary Adele 
Jacobs, daughter of Henry and 
Margaret (Cox) Jacobs, who sur- 
vives him, besides six children, viz., 
William H., Thomas A., Jr., and 
Theodore Davis, the Misses Neo- 
line and Norma Davis, and Mrs. 
Thomas A. Fitzsimmons. 


Mr. SPENCER WEART 


Mr. Spencer Weart, long a mem- 
ber of the Jersey City Bar, at 273 
Washington street, but with a sum- 
mer home near Middlebush, Som- 
erset county, died on Thursday 
night, Dec. 23rd last, at his winter 
residence, 154 Hamilton _ street, 
New Brunswick, aged 70 years. 

Mr. Weart was the only son of 
the late Jacob Weart, well-known 
lawyer of the old school, also a 
practitioner in Hudson county but 
active in all the State Courts, who 
died Dec. 19, 1905, at his then resi- 
dence in Plainfield, Spencer’s moth- 
er being Catherine J. (Van Winkle) 
Weart. Spencer was admitted as 
attorney in this State at the June 
Term, 1879, and as counselor at 
the November Term, 1882. For 
some years he was corporation 
counsel of Jersey City and general 
counsel for the then Consolidated 
Traction & North Jersey Railway 
Company. On his father’s death 
he succeeded as owner to his 
father’s farm near Middlebush, and 
also to his father’s interest in what 
is now the Bound Brook Oilless 
Bearing Co., of which he became 
President. He was also a director 
of the New Jersey Title Guarantee 
Co. of Jersey City. Interment was 
made at Arlington, N. J. A widow 
survives him. 


Mr. Tuomas P. Fay 


Mr. Thomas P. Fay, well-known 
lawyer of Long Branch, died at his 
home, Second avenue, in that city, 
on Nov. 27th last, after an illness 
really extending over two years, but 
only severe after a recent paralytic 
stroke. 


Mr. Fay was the son of Eugene 
and Catherine Fay, and was born at 
Bordentown, N. J., Nov. 18, 1865. 
When nine years of age his parents 
removed to Long Branch. There 
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he was graduated from the Chattle 
High School, and then studied law 
with the late Hon. John S. Apple- 
gate, later graduating from Colum- 
bia Law School. He was admitted 
to the New Jersey Bar at the Feb- 
ruary Term, 1891, and _ became 
counselor at the June Term, 1897. 
Ever after he practised at Long 
Branch. He was twice solicitor of 
the city, the second time being from 
1921 to 1924. He was always ac- 
tive in politics in his county, being 
a Democrat. 

He was a conspicuous figure in 
making Woodrow Wilson Governor 
in I9I0, getting part of the Mon- 
mouth delegation in the Convention 
in opposition to the organization. 
Later he broke with Wilson over 
the Senatorial contest. In 1919 he 
won the Democratic Senatorial 
nomination, defeating the county 
organization, but was not elected, 
William A. Stevens, the Republican 
candidate, receiving a majority of 
votes. Three Governors, Messrs. 
Murphy, Stokes and Fort, ap- 
pointed him as President of the 
State Home for Girls, to which po- 
sition he was first named by Gov- 
ernor Murphy to clean up unsavory 
conditions of the Eyler regime. 

Mr. Fay’s ability and fine char- 
acter were recognized by many 
orders. For four years he was 
State head of the Knights of 
Columbus, for a year of the Elks. 
He was also honored by the State 
Moose and Foresters. He served 
as head of all these orders in Long 
Branch. In the Elks he was on the 
Ritual Committee of the Grand 
Lodge for years. He was active in 
the old Board of Trade in having 
Long Branch made a city. He was 


a member of the Newark Athletic 
Club and of the Catholic Club of 
New York, in which city he was 
an intimate friend of the late Lead- 
er Chas. F. Murphy, of Tammany. 


Mr. Fay was married on Jan. 7, 
1897, to Miss Gertrude E. Paige, 
who, with a son, Arthur, and a 
daughter, Gertrude, survive. 


Hon. GEorGE O. VANDERBILT 


Ex-Senator and ex-Assembly- 
man George Opdyke Vanderbilt, of 
Princeton, died at his home there, 
Jan. 12, 1927, of euremia incident 
to old age, as he was in his 83rd 


year. 
Mr. Vanderbilt was born at 
Everittstown, Hunterdon county, 


N. J., April 15, 1844, being the son 
of Wholston and Elizabeth (Op- 
dyke) Vanderbilt, a miller. He 
worked on a farm and _ taught 
school until twenty, when he pre- 
pared for college at Pennington and 
was graduated from Princeton in 
the class of 1873, taking the prize 
for the best essay on_ political 
science. The same year he was 
elected to the New Jersey As- 
sembly, reélected in 1874 and then 
became speaker of the House. He 
read law with Thomas G. Lytle, of 
Princeton, and was admitted to the 
New Jersey Bar at the June Term, 
1876, and became counselor in 1883. 
In 1884-’86 he was State Senator, 
and in 1923, just fifty years after 
first going to the Assembly, he was 
returned to that body. He ran 
once for Congress, and for State 
Senator in 1925, but was defeated 
in each instance by Republican can- 
didates, he being a Democrat. From 
1921 until his death he was As- 
sessor of the borough of Prince- 
ton. He was also postmaster of 
Princeton from 1893-’97. A good 
lawyer and an honest man and poli- 
tician, his was a well-rounded and 
useful life. In 1878 he married 
Gertrude F., daughter of Benjamin 
Taylor, of Pennington. 
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